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BEFORE TdE STATE BOARD OF EQUALIZATION
OF 73 STATE OF CALI FORNI A

In the Matter of the Appeal of )) No. 83A-1342-BD
#ORRIS TUG & BARGE, |NC )

For el lant: Jerald D. Mrris
AP Presi dent

For Respondent: Gace Lawson
Counsel

OPI NI ON

- 1
This appeal is made pursuant to S€ction 256661/
of the Revenue and Taxation Code fromthe action of the

Franchi se. Tax Board on the protest of Morris Tug_& Barge,
Inc., against a proposed assessment of additional fran-

chise tax in the anount of $9,250 for the income year
ended May 31, 1980.

1/ omtess otferwi se specified, all section references
are to sections of the Revenue and Taxation Code as in
effect for the incone year in issue.
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On Qctober 21, 1978, the tug The Warhor se,
owned by appellant, was tow ng Derrick Barge No. 125,
owned by Santa Fe Poneroy, Inc., up the Petaluma River
when the crane on the barge collided with and damaged the
Bl ack Point Bridge. On Cctober 20, 1981, the State of
California, owner of the bridge, filed a lawsuit for
$275,000 in damages, plus costs, against the tu? t he
barge, and their owners. On July , 1982, appe lant's
insurer wote appellant that it would provide coverage
for the bridge damage of $115,000, which was the limt of
appel lant's policy l'ess the deductible. Appellant then
started negotiations with co-defendant Santa Fe Poneroy,
Inc., hoping to recover $50,000 fromit as that conpany's
bri dge damage contribution. On Cctober 12, 1982, a
surveyor for appellant's insurer estimated the "fair and
reasonabl " amount of the bridge damage at $202, 826.
Both the lawsuit and the negotiations between the
defendants are still pending.

On its return for its income year ended May 31,
1980, appellant deducted $100,000 as a [oss. Respondent
di sal | oned that deduction and assessed the resulting
addi tional tax. Appellant-protested. Respondent
affirmed its position. This appeal followed.

It is well settled that tax deductions are a
matter of legislative grace and that the taxpayers bear
the burden of proof that'they are entitled to a par-
ticular deduction clained. “(New Colonial lce Co. v.

Hel vering, 292 U.S. 435 [78 L.Ed. 134871 (1934); AQ%Q@L_Lﬂ_
Joseph A. and Marion Fields, Cal. St. Bd. of Equal.,
NVRy 2, 1361.)

The record reveals no circunstance which in any

way tends to denonstrate that appellant sustained a
$100,000 | oss, or a less in any amount, for the income
year ended May 31, 1980, the year_for which appellant
clained the deduction at issue. That alone is sufficient
to sustain respondent's disallowance of the clajned
deduction and so dispose of this appeal. But the
application of the loss or business expense deduction

rovisions, generally, in the context of the events set

orth in.the record merits sone further discussion.

Section 24347 provides, in part:
There shall be allowed as a deduction any |oss

sustai ned during the incone year and not
compensated for by insurance or otherw se.
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Tiiis section is nearly identical to %ection 165 of the
| nternal Revenue Code. Therefore, the interpretations
given the conparable federal provision are persuasive of

the proper interpretation and application of this st 'S
provgsign. (Meagley v. McColgage 49 Cal.App.2d 203 ?E%l

P.2d 45] (1942); Holmes V. McColgan, 17 Cal.2d 426 [110

P.2d 4281, cert. den., 314 U S. 636 [86 L.Ed. 5101
(1941).)

Losses deductible under this'section contem
plate only those |osses sustained by the taxpayer because
of destruction or damage to the taxpayer's own property
and not because of destruction or danmage to another's
property. (Stoll V. Ccmmissioner, y 46,202 T.C. M (P-8)
(1946).) The record does not 1ndicate that appellant's
Property, The Rarhorse, suffered any danage either at the

I me of the aridje accident in 1978 or l[ater in 1980.
Thus, appellant could not sustain a loss in that manner.
ApPeIIant did not sustain a loss sinply because
California' s bridge was damaged.

Appellant could sustain a loss only-if it paid
anot her or became obligated to pay another because it was
entirely or partially Tesponsible for the damage to
California's bridge, Odinarily, a deductible loss is
treated as sustained during the taxable year in which the
| oss occurred as evidenced by a closed and conpl eted
transaction and fixed _by identifiable events occurring in
that taxable year. (Treas. Reg. § 1.165-1(d)(1).) Thus,
shoul d appellant eventually be required to pay a Ludgnﬁnt
as a result of its towng operations |leading to the
bri dge damage, the paynent, clainmed as a |oss, would nost
appropriately be claiimed in the year the judgnent became
final, (Cf. Appeal of San Christina |nvestment Co., et
al., Cal. St. Bd. of Equal., Aug. 4, 1930.) But that has
not occurred, nor has the matter been concluded by an
agreed settlement. Therefore, no current deductible |oss
has been sustained by the appellant.

Section 24343 provides, in part:

There shall be allowed as a deduction all the
ordinary and necessary expenses paid or

incurred during the incone year in carrying on
any trade or business.

Consi dered as a business expense, it is
arguabl e that a deduction mght be allowable on the
ground that the damage to the bridge occurred because of
an accident in the course of appellant's day-to-day
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towing operations. But a business expense deduction my

onlybe allowed -for the year in which the expense was
paid or incurred. (C. Kniffen v. Commssioner,, 39 T.C
553, 566 (1962).) In the present case, the I awsuit is

pendlng and appel | ant neither paid nor incurred any
expense’,

For the reason set forth above, we sustain
respondent’s action.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

| T 1S HEREBY' ORDERED, ADJUDGED AND DECREED,
pursuant to section 25667 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Mrris Tug & Barge, Inc., against a proposed
assessment of additional franchise tax in the anount of
$9,250 for the income year ended May 31, 1980, beand the
same i s hereby sustained.

Done at Sacranento, California, this 20th day
of August , 1986, by the State Board of Equalization,
with Board Members M. Nevins, M. Collis, M. Bennett
and M. Harvey present.

Ri chard Nevins , Chai rman
Conway H Collis , Member
WIlliam M Bennett ,  Menber
Vl ter Harvey* , Menber

,  Menber

*For Kenneth Cory, per CGovernnment Code section 7.9
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